











C. Presidential Executive Order 14036 Makes Vigorous Enforcement of
Regulation II an Imperative

On July 9, 2021, President Biden issued an Executive Order on Promoting Competition in the
American Economy. Executive Order 14036, 86 Fed. Reg. 36,987 (published July 14, 2021).
The Order provides valuable context for the Board as it carefully evaluates clarifying Regulation
II to better serve the competition-enhancing intent of the Durbin Amendment.

The Order calls for a “whole-of-government approach” to competition policy to combat
“excessive market concentration” that threatens to deny American businesses and consumers the
benefits of an “open economy.” Order at 36987. Section 2(c) of the Order identifies the Dodd-
Frank Act specifically as one of several “industry-specific fair competition and anti-
monopolization laws” providing “additional protection” above and beyond the nation’s antitrust
laws, which are the “first line of defense against the monopolization of the American economy.”
1d. at 36989.

Section 2(d) of the Order notes that these statutes charge agencies—including the Board and the
Federal Trade Commission (“FTC”}—"to protect conditions of fair competition in one or more
ways, including by . . . policing unfair, deceptive, and abusive business practices; . . . [and]
promulgating rules that promote competition, including the market entry of new

competitors . . ..” Id. As part of a “whole-of-government approach,” Section 2(g) orders that
“Agencies can and should further the policies set forth in section 1 of this order by, among other
things, adopting pro-competitive regulations . . . .” Id. at 36989-90. Finally, in Section 3, the
Order encourages renewed inter-agency cooperation where—as here—Congress has adopted
laws where “agencies have overlapping jurisdiction.” /d. at 36990.

The broader failure of market mechanisms in payments led to ever-increasing interchange fees
on debit transactions—fees that were as high as those on credit transactions despite the absence
of financial risk to the issuer. Additionally, Visa and Mastercard contracted with issuers to be
configured as the exclusive network available on issuers’ debit cards, leveraging their power in
credit to advance their fraud-prone signature debit products and diminish rival debit networks
who offered more secure PIN transactions.

These developments led to the Durbin Amendment. Enacted as part of the Dodd-Frank Wall
Street Reform and Consumer Protection Act in 2010, the Durbin Amendment sought to bring
about competition and transparency into debit transactions by regulating interchange fees for
covered issuers (issuers with $10 billion or more in assets) and requiring two unaffiliated
networks on all debit products to allow for merchant routing choice.!!

The Department of Justice (“DOJ”), in carrying out its mission as one of the two federal agencies
charged with enforcing the antitrust laws, recently recognized these debit market realities (and
Regulation II’s inability to remedy them) when it sued to block Visa’s acquisition of Plaid under
Section 2 of the Sherman Act and Section 7 of the Clayton Act in United States v. Visa Inc. &

1" See Section 1075 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. 111—
203, 124 Stat. 1376 (2010)), which amended the EFTA (15 U.S.C. § 1693 et seq.) by adding a new
Section 920 codified at 15 U.S.C. § 16930-2.















transactions conducted in-app or by using a card stored on file are fully “card-not present
transactions,” a “type of transaction” for which at least two unaffiliated networks must be
enabled and available.>! The MAG highlights that these are fast-growing and increasingly
common use cases, such as where a customer has stored payment credentials on a merchant
website for subsequent purchases or recurrent billing—from Uber to Netflix to Spotify to various
buy-online-pickup-in-store or delivery solutions.

The MAG also believes it is critical for the Board to understand that security methods such
as tokenization, in particular, is a continuing and growing area where issuers and networks
inhibit merchant routing to unaffiliated networks. The DOJ acknowledged the impediments
created by Visa when challenging Visa’s merger with Plaid:

These smaller PIN networks, such as Accel, Star, NYCE, and Pulse, have some
meaningful presence for in-person debit transactions, but have yet to overcome the
barriers to entry for online transactions. This is in part because Visa has erected
technological barriers (such as Visa’s tokenization service, which withholds essential
data from PIN networks) and entered into restrictive agreements that disincentivize the
use of PIN networks. As a result, merchants do not use PIN networks in any significant
volume to process online transactions, and instead pay higher fees to use Visa and
Mastercard networks. 2

Tokenization is the process of protecting sensitive data by replacing it with an algorithmically
generated number called a token. In payment card tokenization, the customer’s primary account
number (“PAN”) is replaced with a series of randomly generated numbers, called a “token.”
Tokens can be passed throughout the payment chain without exposing sensitive banking details.
Visa and Mastercard network tokens have been increasingly used in digital wallets such as Apple
Pay and Google Pay.

While tokens themselves are good for the ecosystem, the way they are required to be treated by
the creator of the token can reduce routing options. For instance, by agreement between issuers
and Visa and Mastercard (and without any involvement from merchants), tokens that are created
by Visa and Mastercard must be sent back to these networks for the actual PAN to be
regenerated for the issuer to approve the transaction. This creates a technical barrier in the
routing of transactions and leaves the global network as the decider of whether the transaction is
routable and what information from the original transaction will be included if it is routable.

To provide a minimal level of compliance with Regulation II in the case of digital wallets used at
the point-of-sale, Visa and Mastercard have provided a “call-out” service to detokenize the
transaction and provide the PAN to enable routing over unaffiliated networks, which permits the
merchant a measure of routing choice when a customer accesses a debit card stored on a mobile

2L Alternatively, the Board could recognize “in-app™ transactions on mobile devices as a discrete type of
transaction, rather than parsing whether these are card-present (such as when the same device interacts
with a terminal via Near-Field Communication (“NFC”), without a physical card) or card-not-present
transactions.

22 DOJ Complaint 9 32 (emphasis added).
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